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vs.

FEANK J. PORTER,
Defendant in Error.

Reply Brief for Plaintiff in Error.

I.

The learned counsel for defendant in error have

moved a dismissal of the writ of error upon the

ground that the two orders to review which the writ

is directed are not final orders or judgments.

Section 504, page 252, Carter's Annotated Code

of Alaska, provides:

"Section 504. Appeals and writs of error
may be taken and prosecuted from the final

jrDGMEXTS of the district court for the district

of Alaska, * * * direct to tlie Supreme
Court * * * in the following cases, * * *;

and that in all other cases where the amount in-

volved or the value of the subject matter ex-



coods $500 tho * * * Circuit Court of Ap-
peals * * * shall have jurisdiction to re-

view hy writ of error or appeal the final judg-
ments, ORDERS, of the District Court."

Therefore, it seems clear that this Court is ex-

pressly given appellate jurisdiction of two classes of

judicial rulings made by the District Court of

Alaska: First: the ''final judgments'' of that

Court; and Second: Orders of the District Court

of Alaska; and that every order of that Court

" where the amount involved or the value of the

" subject-matter exceeds $500" this Court has juris-

diction to review on Avrit of error or appeal. This

it would seem was clearly intended by allowing

appeals and writs of error direct to the Supreme

Court "from the final judgments", * * * "and

in all other cases * * *" to the Circuit Court of

Appeals, from final judgments axd orders, where

the amount exceeds $500.

The argimient of the learned counsel as to the

quality and effect of the preliminary arrest is that

such proceedings are absolutely independent of the

remainder of the proceedings ; so much so, they con-

tend, that there was no necessity for either issue of

fraud, trial, verdict, finding or even judgment of

fraud; and, upon that argument, we contend that

as far as such an order could be, the order denying

the motion of plaintiff in error to discharge him

from that arrest was a final order, and clearly em-

braced in the ''orders" which Section 504 expressly

makes reviewable bv this Court.



Again, the word "orders" follows after the words

** final judgments", and also after a comma, thus

making it certain that orders made after final judg-

ment (however it might be as to orders before) are

reviewable in this Court on writ of error.

In the case of Tornajises v. MeUing, 106 Fed. 775,

783, 784, tins Court by Judge Ross said:

'*It is said by counsel for the respondent Mc-
Kenzie that the action of Judge Noyes in re-

fusing to allow the appeals petitioned for, and
in refusing to settle an}^ bill of exceptions, was
based upon the opinion that no appeal is al-

lowed by law from the orders made by him ; and
it is here so contended. Provision is made by
section 504 of the Alaska Code for the taking
and prosecution of an appeal from the final

judgment of the district court for the district

of Alaska, or any division thereof, direct to the

supreme court of the United States in certain

cases, within which the present cases do not
come, and it is then provided Uhat in all other
cases, where the amount involved or the value of

the subject matter exceeds the sum of five thou-

sand dollars, the United States circuit court of

appeals for the ninth circuit shall have juris-

diction to review upon writ of error or appeal
the final judgment (and) orders of the district

court.' And section 507 of the same Code de-

clares that 'an appeal may be fallen to the cir-

cuit court of appeals from any interlocutory or-

der granting or dissolving an injunction, re-

fusing to grant or dissolve an injuction made
or rendered in any cause pending before the

district court within sixty days after the entry
of such interlocTitory order. The proceedings
in other respects in the district court in the
cause in which such interlocutory order was
made shall not be stayed during the ])endency



of such ai)i)eal, unless otherwise ordered by the

district court.'

"Leaving out of consideration the last-quoted*

section, which in express terms authorizes an
appeal from an order granting an injunction,

and without considering the right of the defend-
ants to the suits in question to thus have re-

viewed the orders enjoining them from working
the mining claims involved in them, and as a
necessary incident the right of the court to ap-
point a receiver of the property claimed by
them, we think ive may safelv rest the jurisdic-

tion of this court to review those orders upon
section 504 of the Alaska Code, above referred
to.''

Therefore, the two orders to review which the

writ of error issued, are certainly reviewable here,

as final orders after judgment (both being made

after judgment; Tr. p. 33), or, simply as ''orders"

of the District Court under Section 504.

II.

Counsel for the defendant in error quote (p. 17

Brief) from Pasoiir v. Lineherger, 90 jSF. C. 157, as

against our position that issues of fraud must be

tried and found upon by verdict or by the Court,

before any judgment for execution against the per-

son can be allowed, and also Roulhac v. Broicn, 87

N. C. 1 (p. 14 Brief), that the order for discharge

from arrest could only be made before judgment.

In our brief we cited Ledford v. Emerson, 143

N. C. 527 (55 S. E. 969, 10 L. R. A. N. S. 362), and



requested your Honor's attention to that case, be-

cause it approved and quoted from the decision of

Justice Field in Davis v. Robinson, 10 Cal. 411 and

Patjnc V. Elliott, 54 Cal. 339 (35 Am. Rep. 80), in

which Judge Ross of this Court concurred.

Among other things and after quoting with strong

approval Davis v. Rohinson, 10 Cal. 411, the Su-

preme Court of North Carolina said:

''The constitutional right of trial b.y jury
shields the defendant from arrest under an exe-

cution against his person, unless, in aetions of
deht, an issue of fraud lias been found against

him, and a judgment entered in conformity
theremth. We so hold, and must refuse to fol-

low Patton V. Gash, 99 N. C. 280, 6 S. E. 193,

if in conflict with our views, or any expressions

to the contrary, if there are such, in prior cases.

If this right of trial by jur}^ exists where his

property, however small its value may be, is

involved, with much greater reason is it guar-
anteed where the liberty of the citizen is im-
periled. The provision of Revisal 1905, sec.

735, does not bear on the case, as it applies only

to an issue, so called, which is raised by a denial

of the facts stated in the affidavit, upon Avhich

the order of arrest is based, and which is an-

cillary to the principal cause of action. In such

a case the defendant may demand a jury trial;

but, where the issue of fraud is raised hy the

pleadings, the plaintiff must take the burden,

and he must establish the fact of fraud before

he can be entitled to an execution against the

person of the defendant. We conclude this

branch of the case with the language of Chief
Justice Pearson in Claffin v. Underwood, 75 N.
C. 486: 'We concur with his Honor in the con-

clusion that the defendant could not lawfully



be arrested and iiHi)i"isoned under a writ of

capias ad satisfaciendum, tor the reason that

the issue of fraud had not been tried. By the

Constitution no person can be imprisoned for

debt except in cases of fraud. No case of fraud
had been proved against the petitioner.' We
also refer to Merritt v. Wilcox, 52 Cal. 238,

and Payne v. Elliott, 54 Cal. 339, 35 Am. Rep.
80, where the subject is discussed, and the con-

clusion we have reached is fullv vindicated."

III.

The learned counsel contend that w^e tvaived all

objections as to the sufficiency of the affidavit for

the preliminary arrest and all questions relating to

the arrest itself, by appearing in the action and giv-

ing hail; and they quote (pages 41-42 of tlieir Brief)

3 Cyc, 950, to the effect contended by them in all

cases except where the affidavit "is so defective as

to be absolutely void'\

That is our contention here—the affidavit is "so

defective as to be absolutely void".

Ex parte Fu Kumoto, 120 Cal. 316, 321;

In re Vinich, 86 Cal. 70;

McGilvary v. Morehead, 2 Cal. 607

;

Peterson v. NcsUtt, 11 Cal. App. 370, 372;

5 Encyclopedia Lair d; Proc, p. 950;

Hauss v. Koliler, 25 Kas. 640.

The rule counsel contend for never applied where

the hail was discharged or where they had surren-



dered the defendant (Tr. p. 31), as is the case here;

and he was actually in custody when both motions

were made and denied by the Court.

8 Encyclopedia Law cO Proc, p. Gil.

IV.

In our Opening Brief (p. 22) we contended that

the defendant in error having filed an amended com-

plaint (Tr. pp. 23-27) after the arrest and having

taken no proceedings for arrest of plaintiff in error

thereafter, that such amended complaint stating, as

it did, an absolutely new cause of action (and an

equitable one at that), constituted an absolute aban-

donment of the original preliminary proceedings of

arrest.

The original comj)laint and cause of action upon

which the arrest was had, expressly alleged that

Mitchell had agreed to pay Porter $4.50 per cord

for hauling 547 cords of wood, and that Mitchell

was by reason of such services indebted to Porter

$2,461.50.

The amended complaint (Tr. pp. 23-27) alleges

that Porter entered into a contract with certain co-

partners (Mitchell not being connected with such

partnership) to haul 1000 cords of wood for such

copartnership (not for Mitchell) and that said co-

partnership (not Mitchell) was indebted to Porter

for $2,461.50.



The Court later, in its judgment, found such claim

for $2,461.50 excessive, and (u-dovod judc^nont for

$1,800 only (Tr. pp. 28-29).

Thus showing how false was the original com-

plaint and also the affidavit and proceedings for ar-

rest; and demonstrating, it seems to vis, that in law

all proceedings for arrest of Mitchell were aban-

doned by the filing of the aw ended complaint and

the failure to take any proceedings on the amended

complaint to arrest or hold Mitchell to bail.

We submit, these proceedings after the arrest con-

stitute in law an abandonment of the original ar-

rest, and Mitchell could not be longer held there-

under.

Counsel for defendant in error say that the dis-

tinction between actions at law and in equity is

abolished by the Alaska Code ; but, the Alaska Code,

Section 99, and subdivision ** First" of Section 100,

allow an arrest only in a "Civil action at laiv".

It is elementar}^ law in relation to "arrest and

bail" in civil actions, that no arrest has ever been

allowed in an equitable action.

V.

The practice of the California Courts as stated in

the cases of Davis v. Robinson, 10 Cal. 411 and

Payne v. Elliott, 54 Cal. 339, so highly commended

by the Supreme Court of North Carolina, is the



only practice in matters of arrest and ])ail consistent

with constitutional provisions prohibiting imjjrison-

ment for debt and the Federal Constitution en-

titling all to due process of law; and unless it be

lield that there must be a finding by Court or jury

that there was fraud before a judgment can direct

an execution against the person or a person be im-

prisoned in an action of debt or to compel pajanent

of the debt, then the constitutional prohibition

against imprisonment for debt and the right to due

process of law are meaningless.

It is respectfully again submitted, that the relief

asked by the plaintiff in error from this Court (as

stated in his Opening Brief) should be granted.

Dated, San Francisco,

November 15, 1911.

Charles J. Heggerty,

Attorney for Plaintiff in Error.




